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EDITORIAL NOTES. 


THE ATTEMPT that was made in 1891 by one political party in the 
legislature to retain control of the law-making power by arranging the 
constituencies for the purpose was defeated by the unlooked for results 
of the election on November 7th and on the next day the Supreme court 
decided that the whole system of laws by which the legislature has from time 
to time for forty years been creating the constituencies for its own election, 
is unconstitutional. It was not until the system had been grossly abused 
that an appeal to the court was made. So long as the election by assem- 
bly districts gave the voters of the counties substantially equal represen- 
tion, it was accepted as a convenient mode of choosing members of as- 
sembly by the voters of the counties, but when this mode of election was 
used to give to three thousand voters the same representatives as fifteen 
thousand, and to make certain districts safe for one party or another so 
as to give a sure majority to one, a way was found to put to the 
Supreme court the question whether our constitution did indeed give the 
legislature power to declare by what voters, and by how many, its mem- 
bers should be elected. The means devised was an application for a writ 
of mandamus to the county clerk of Essex county, and the clerks of the 
several wards and townships, directing them to issue official ballots for the 
election of all the members of assembly for the county by the voters of 
the whole county without regard to the assembly districts provided for 
by existing statutes. 

Two separate suits were brought. one against the county clerk and the 
other against the clerks of the cities and townships within the county. 
The applications were supported by affidavits showing that the clerks 
were about to issue ballots and notices of election in the same manner as 
they had done in the previous year, and proof was made by means of 
maps, the census and affidavits to show the outlines of the assembly dis- 
tricts and the great differences between them with respect to the popula- 
tion and the number of voters. The cases were elaborately argued by 
Messrs. Cortlandt Parker, Thomas N. McCarter, John R. Emery and 


23 








354 THE NEW JERSEY LAW JOURNAL. 


Richard Wayne Parker for the relator, and Messrs. Allan L. McDermott, 
Frederick W. Stevens and Robert Adrain for the defendants, at the June 
term, 1893. It was insisted on the part of the relators that the division 
of counties into districts was unconstitutional and also that if any division 
could lawfully be made the districts created by the act of 1891 were so 
grossly unequal as to be in violation of the constitutional rights of the 
elections. The court was asked either to direct an election to be made 
by counties or else as nearly as might be according to the provisions of 
the law as it stood before the act of 1891. 

The court decided that if the legislature, having made an apportion- 
ment of members among the counties, has the additional power to 
create districts within the counties, this power is not limited 
by the constitution and is beyond the control of the courts, but 
that the legislature has no power to provide for the election of its mem- 
bers by districts. The constitution declares that the members shall be 
elected “* by the voters of the counties respectively.” An election of 
several men by the voters of several districts is not the same thing as the 
election of all the men by the voters of the county. The constituency by 
which the members are elected is designated by the constitution and the 
qualification requisite for the right of suffrage therein are prescribed. 
These are self-enacting and cannot be changed by the legislature. A 
statute passed by the legislature, even though it may have remained un- 
challenged for many years, cannot deprive the citizens of their rights 
under the constitution, nor legalize a clear usurpation of power on the 
part of the legislature. The relators have pursued the proper remedy in 
asking for a mandamus to the officers executing the law, and their ap- 
plication was not premature, because if it had been delayed until the bal- 
lots had actually been prepared it would have come too late. The opin- 
ion was prepared by Mr. Justice Depue and was concurred in by Jus- 
tices Recd and Lippincott. 

THIS DECISION is a striking example of the power exerted by the 
judiciary in declaring acts of the legislature to be unconstitutional. The 
power is applied in this case to laws by which the legislature provides 
for the election of its own members. The Supreme Court has declared 
void a statute under which legislatures have been elected for forty years, 
and the decision is instantly accepted by the people as the supreme law. 
So accustomed have the people become to the action of the courts in de- 
claring statutes to be invalid, that it is accepted as a matter of course 
that the act is void if the court declares it to be so, and the decision is re- 
garded as annulling the statute. With this impression upon their minds, 
the people were startled by this decision in the election cases and asked 
what was the effect of it upon the election that had just been held? If 
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election by districts is unconstitutional, has any legislature been elected ? 
If not, what of the legislature and statutes of last year? Who shall de- 
cide as to the election of the members of the next legislature? Can the 
Governor call for a new election as in case of vacancies? It was some 
time before it came to be understood that the decision was, in fact, noth- 
ing more than a declaration that the officers of a particular county ought, 
if the election had not been already held, to have conducted the election 
as if the districting act had not been passed. The decision does express 
the opinion of the court on the validity of the law and will form a guide 
to election officers and to the people in general, in the interpretation of 
the law where any question under it may arise, but it does not determine 
any other case than the one before the court, nor, of its own force, annul 
the law. 


A JUDICIAL DECISION on a political question does, however, control the 
action of the legislature and affect the organization of the State. It is 
true, as Bishop Hoadly said, that “ whoever hath an absolute authority 
to interpret any written or spoken laws, it is he who is truly the law- 
giver to all intent and purposes and not the person who first wrote or 
spoke them,” and it is, therefore, important that this power should be 
exercised with great care and with the constant recollection that the 
legislature is the law-making power and is the first judge of the consti- 
tutionality of its own acts. The court is not to construe a statute as it 
would a contract, but it must concede to the legislature the privilege of 
deciding doubtful questions of constitutionality and only declare a statute 
not to be the law when it is clearly in violation of the provisions of the 
constitution. This idea was well expressed by Mr. James B. Thayer in 
an address delivered by him before the American Bar Association at 
Milwaukee in August last, and printed in the November number of the 
Harvard Law Review. He examines the origin and history of the 
American Doctrine of Constitutional Law. He points out the fact that 
in other countries which have written constitutions the power of the 
courts to declare laws unconstitutional is not recognized, and says that it 
was not at first recognized in America and was strongly resisted when it 
was first asserted by the courts. It arose, however, he thinks, from the 
fact that the terms of the colonial charters proceeding from the Eng- 
lish Crown were enforced by act of Parliament or judicial proceedings in 
the Privy Council, and so when the People were substituted for the 
Crown, the courts still enforced the command of the people as expressed 
in their written constitutions. Mr. Thayer examines the leading cases 
in which the courts have passed upon the constitutionality of acts of the 
legislature and insists that when the question is, whether certain acts of 
another department, officer or individual, are legal or not, “ the ultimate 
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question is not what is the true meaning of the constitution, but whether 
the legislation is sustainable or not.” 

The decision in the present case was distinctly made upon this prin- 
ciple. The court decided that the legislation was clearly unauthorized 
by the constitution and that by no reasonable interpretation of the lan- 
guage could the legislature provide for itself any other constituencies 
than the legal voters of the andivided counties. 

How THEN could the division into districts have been made and 
allowed to remain so long unchallenged? Election by small districts 
was acceptable to people accustomed to local political organization, and 
the tendency all over the country at that time was towards the division 
of States into small districts. In the New England States the election 
of representatives was made by the towns. In South Carolina provision 
was made for the choice of members by election districts, parishes and 
towns. In New York the constitution adopted a few years before, 
provided that members of assembly should be chosen by single districts, 
and this provision seems to have been followed by the legislature of New 
Jersey, without observing the distinction between a statute and a consti- 
tution. The constitutions of four States, Ohio, Indiana, Arkansas and 
Missouri were similar to that of New Jersey, and in these States also 
the legislature made the division into districts, but in most of the States 
where districts were made the language of the constitutions was at least 
indefinite enough to allow it. 

So long as the districts were so constituted that the people of the 
counties were fairly represented, no strenuous objection was made to it, 
but the principle did not go unchallenged. The question has been dis- 
cussed from time to time. It was not argued, as it might well have been, in 
State, Gardner, pros. v. Newark, 40 N. J. L. (11 Vr), 291, in 1878, 
but it was suggested by Mr. Richard Wayne Parker in an article in this 
JOURNAL in 1881 (Sources of New Jersey Law, 4 N. J. L. J. 325- 
330), and by counsel whose name does not appear in the report of Mort- 
land v. Christain. 52 N. J. L. (23 Vr), 5381; 12 N. J. L. J. 354 in 1889, 
and in the same year the whole subject was discussed in an article in 
this JourNAL with references to the statutes and constitutions of other 


states (Assembly Districts, 12 N. J. L. J. 364). 


THE DECISION is very generally regarded with satisfaction because it 
will put an end to the mischievous practice of gerrymandering which has 
grown up all over the country out of the district system. The power of 
the legislature to make districts has been grossly abused, and the people 
are glad to hear that the power does not exist in this state. Whether 
they will be content to give up the privilege of electing local politicians 
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from small districts remains to be seen, and it may be that the ultimate 
result will be the calling ot a convention to amend the constitution. 
There is little doubt, however, in the minds of thinking men that an elec- 
tion by counties, whatever may be its effect upon the fortunes of one 
party or the other, will result in the choice of better representatives, 
men of county reputation instead of ward politicians, and that under this 
system bad candidates of either party may be more likely to fail of elec- 
tion. 


THE SUGGESTION of a constitutional convention has revived public in- 
terest in the subject of a constitutional reform, and many changes have 
been suggested and discussed, especially those relating to the judiciary 
and to legislation with regard to the internal affairs of towns and coun- 
ties. It is certainly important that changes in the constitution should 
be made and, in spite of some misgivings as to the character and quality 
of a convention that might be chosen at this time, we believe a conven- 
tion would perform its important duties patriotically and wisely, and 
that better results could be obtained in this way than by attempts at 
piece-meal amendment. No special amendments could be submitted 
again until five years after the failure of 1890, and we think that no 
good opportunity to obtain a convention ought to be allowed to go by. 

The opinion of the Bar is almost unanimous that changes in the judi- 
cial system should be made, and that first of all the Court of Appeals 
should be made to consist of a small body of men who could devote all 
the time that was required to the hearing of appeals. Whether the 
courts of law and equity ought to be merged is a mooted question which 
may be discussed another time. It is generally agreed, also, that better 
provision should be made for hearing cases in the counties without the 
interruption that comes from the duties of the judges in the higher courts. 
Much relief in this respect has been afforded in certain counties by the 
appointment of circuit judges. The success of this experiment suggests 
that still further relief might be had by establishing circuit or county 


judges in all the counties, not one in each, but so many as may be 


necessary throughout the state. If this were done, and if good men were 
appointed, the Supreme court judges might devote most of their time to 
the business of the Supreme court and the Court of Errors. They would 
then be able to give more than three days in a term to the hearing of 
causes in the Supreme court, and would not feel obliged to call thirty 
cases after three o’clock in one afternoon in the absence of counsel, as 
they did at the last term, so as to give themselves time.enough to pre- 
pare for the decision of cases in the Court of Errors. The number of the 
Supreme court judges might then be diminished, and if the vice-chancel- 
lors were appointed judges of the Court of Errors and Appeals we should 
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have an appellate court composed almost entirely of lawyers, some of 
them having special experience in trying equity cases, and both the 
Supreme court and the Court of Errors would have more time than they 
have now for the hearing and deciding of cases. All this could be done 
without an amendment of .the constitution and the circuit or county 
judges might also be made judges of a county court with all the jurisdic- 
tion of the Circuit court, the Common Pleas, the Orphans’ court, the 
Quarter Sessions and the Oyer and Terminer, all of which, except the 
Circuit court, may be altered or abolished by the legislature as the pub- 
lic good may require (Const. Art. 6, Sec. 1). The Circuit courts would 
have to be retained, but the same judges might hold these and the in- 
ferior courts now existing, or a new county court to be substituted for 
them all. The services of the lay judges could then be dispensed with 
and a salary sufficient to command the services of the best men could be 
paid to the county judge and yet the expense of the courts be diminished. 
The effect of these changes would be to facilitate the trial of causes and 
the hearing of appeals and the other business of the Supreme court, and 
at the same time it would greatly reduce expenses and simplify the 
judicial machinery. The Supreme court judges could still attend the 
circuits and try such important cases as might be brought in the 
Supreme court, referring others to the circuit judges as they do now 
under the act of 1893. 





SET-OFF IN FORECLOSURE SUITS. 





The rather severe criticism made by Vice-Chancellor Pitney in Loder 
v. Allen, 50 N. J. Eq. (5 Dick.) 631, at p. 636, upon the rule adopted 
in this state forbidding a set-off in a foreclosure suit between mortgagor 
and mortgagee, suggests an examination of the subject upon both princi- 
ple and authority. 

The rule may be illustrated thus: If A gives his money bond to B 
for $1000, secured by mortgage, and afterwards B becomes indebted to 
A upon an independent transaction in the same sum, but without any 
agreement that such indebtedness shall be applied in payment of the 
bond, and B brings suit to foreclose his mortgage, the master to whom it 
is referred to compute the amount due upon the bond cannot set off the 
amount due from B to A against the amount due on the bond, but must 
report the whole amount appearing due, irrespective of the counter in- 
debtedness, and A’s property must be sold to pay it. If, pending the 
foreclosure proceedings. A should sue B at law, can the latter set off the 
amount due on his bond against A’s demand, and what effect would such 
suit have on the foreclosure proceedings? Or suppose, as wasonce a quite 
common practice, B should sue A on the bond at the same time that he 
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filed his bill to foreclose his mortgage and A should set off his counter 
claim and thereby satisfy the bond in whole or in part, what would be 
the effect on the foreclosure proceedings? These are questions which, 
so far as appears by the reported decisions, have not been considered or 
determined by our courts. 

The rule in question had its origin in this state in White v. Williams, 
17 N. J. Eq. (2 Gr. Ch.) 376, and its ground is there stated by Chancel- 
lor Vroom thus, at p. 383: “Ifthere be any valid claim against the 
estate, it cannot be set off in this suit. This is a proceeding im rem 
against the land, and not against the person of the debtor. ‘The ordi- 
nary principles of set-off, as understood in law and equity, cannot be ap- 
plied to cases of this kind. There is no mutuality, and can be none. 
The real defendant is the land itself; and nothing can be set up against 
the incumbrance, except payment, which operates as a release of the in- 
cumbrance pro tanto. This is not a personal action any more than the 
action of ejectment at law, and in neither can the defendant be permitted 
to come into court with an off-set.” No authorities are cited. This 
language was repeated by Chancellor Green in Dolman v. Cook, l4 N. 
J. Eq. (1 McC.) pp. 67, 68, and he cites authorities. But it is submitted, 
with great respect to such illustrious judges, that the fallacy of this rea- 
soning is manifest. For, if the true nature of the action is there stated, 
why should a foreclosure bill pray that the amount due upon the bond 
be ascertained, and the defendant decreed to pay it or be foreclosed, or 
so much of the land as may be necessary, sold to pay that sum? And 
why should such ascertainment be had? And, if so, why should one rule 
prevail at law and another at equity? Moreover, the idea that the 
mortgaged premises can be a defendant seems wholly notional, and to 
have no foundation in legal science. The proceeding is not im rem 
against the thing, in the sense in which those words are used in legal 
proceedings. They have their proper place in those proceedings where 
jurisdiction is acquired by actual seizure of some article without regard 
to its present ownership, as a ship under an admiralty lien, or smuggled 
goods for breach of the revenue laws, or spirits or tobacco because manu- 
factured with intent to evade the excise laws. 

The doctrine stated in the vases just referred to seems to ignore the 
well settled principle that in cases of pledges the principal thing is the 
debt and the thing pledged is merely the incident. A mortgage is a 
mere security and the object of foreclosure is to realize the amount of 


‘the debt. The result is that a defence to the debt is a defence to the 


foreclosure. 

Let us look at the authorities cited by Chancellor Green in Dolman y. 
Cook. Mr. Powell (3 Powell on Mortgages, p. 945, a,) says: ‘ The 
devisee of an equity of redemption will not be entitled to have an arrear 
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of interest upon a legacy from the mortgagee to a mortgagor set off 
against the interest due on the mortgage,” citing Pettat v. Ellis, 9 Ves. 
563, decided by Sir William Grant, which seems to be the only case on 
the subject. The circumstances of that case were peculiar, and the rule 
here in question was really not involved, although the head-note would 
seem to indicate that it was. There one King was the owner of the 
equity of certain lands which he mortgaged to his uncle Thomas Shur- 
mer. Shurmer died, and by his will directed a certain portion of his es- 
tate to be put out on interest and the interest and dividends to be paid to 
King, who was his nephew, for life, and after his death the capital to be 
divided equally among his issue. King died six years after Shurmer, 
and by his will gave certain legacies and devised the mortgaged lands to 
his cousin Pettat, the complainant, subject to the mortgage which he had 
given in his lifetime to Shurmer. At the death of King, there was due 
to him for arrears of interest and dividends on the funds bequeathed to 
him by his uncle Shurmer, a large sum of money, and also, large arrears 
of interest were nominally due from King to the executors of Shurmer. 
Pettat, the devisee of the premises subject to a mortgage, filed his bill 
against Hardwick, the executor, and the residuary legatee of King to 
have this interest which had accrued on the mortgage offset against the 
interests and dividends due to King under the will of Shurmer. Hard- 
wick set up that there had been a suit commenced in the lifetime of King 
with regard to these various arrears of interest, on the one side and the 
other, which, after the death of King, had been revived against him, 
Hardwick, and a decree made in the cause, which had been executed by 
the payment of moneys. Sir William Grant, in his judgment, said that 
‘the question was what was the charge subject to which the mortgaged 
premises were devised ; that the mortgage debt at the death of King was 
the principal and allinterest ; but that if an account had been taken the day 
before King died it must have been taken in the way Pettat, the com- 
plainant, contended for.” He thus recognized and declared the right to 
set-off between the immediate parties—mortgagor and mortgagee—but 
concluded that as no account had been taken between King as mortgagor 
and the executors and trustees of Shurman as mortgagees, and no appli- 
cation made of the interest on the legary to the interest on the mort- 
gages, the whole interest on the latter must be construed to be the 
amount to which the testator intended to subject the mortgaged premises 
in the hands of his divisee. 

The justice of this result may well be questioned, but, be that as it 
may, it was put upon the proper construction of the language of the will, 
and not upon the doctrine of set-off. 

The other case cited by Chancellor Green, Troup v. Haight, 1 Hop- 
k's, 239, was a decision of Chancellor Sandford of New. York, and he 
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4 does use language at p. 270 much like that used by Governor Vroom 

above cited, but it was wholly obiter, and the chancellor expressly de- 
L clined to decide the question, and declared that the mortgage in that case 
3 was given in pursuance ofa certain agreement which fixed the amount 
l due and precluded the right of set-off there claimed, which was of mat- 


\w 


ters in existence prior to the date of the mortgage, and, further, that the 
. characters of the claims were “unliquidated and uncertain in their 
. nature,” and if set off at all it must be by way of a cross-bill. He cites no 
) authority. 

It is quite certain that Chancellor Sandford did not intend, in Troup 
v. Haight, finally to hold the general proposition laid down by Chancellor 


\e 


’ 
) Vroom and by Chancellor Green, for in less than a year, in September, 
l 1825, he held just the contrary in Roosevelt v. Bank, Hopkins, Rep. 
579. There 8. & C. gave a mortgage on land to W. for $3,000, and 
afterwards W. became indebted to S. & C. for an equal sum for 
goods sold and delivered, without, however, any agreement that such in- 
debtedness should be applied to the payment of the mortgage. W. as- 
signed the mortgage to the defendant’s bank, and complainants obtained 
a large judgment against S. & C. and filed their bill as lienors upon the 
mortgaged premises against the bank to redeem the mortgage, claiming 
that the $3,000 debt from W., the mortgagee, to S. & C., the mortgagors, 
' should be set off against the amount due on the mortgage. Chancellor 
Sandford so decreed, and his decree was affirmed on appeal (9 Cowen 
§ 6409). Judge Woodworth (p. 411) declared that in the absence of any 
other indebtedness from the mortgagor to the mortgagee, the advances 
(goods sold and delivered without agreement to apply) were a valid set- 
off in law and equity, which the mortgagee could not resist if insisted on 
by the mortgagor, and that the right to apply it vested in the judgment 
creditors of the mortgagor, and the defendant took the mortgage subject 
to that right. The decision of this cause by Chancellor Sandtord was 
) prior to the enactment in September, 1827, of the body of laws known 
as the Revised Statutes of New York, which provided (2 Revised Stat- 


utes, Ist ed. p. 174, sec. 40) that ‘in suits for the payment and recovery 
of money, set-offs shall be allowed in equity in the same manner and 
with like effect as at law.” 
} Chancellor Walworth in Chapman vy. Robinson, 6 Paige 627, at p. 629, 
declared that a suit to foreclose a mortgage given to secure money was a 
suit to recover money, and that the statute just referred to applied, and 
that since the adoption of that statute no cross-bill was necessary in order 
, to have the remedy, as had been thought by Chancellor Sandford in 
Troup v. Haight, which he said was decided before the Revised Statutes 
were adopted. The same rule was recognized in Holden y. Gilbert, 7 
Paige, 208. 
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The case of White v. Williams, supra, was one where the defendants 
seeking the set-off had purchased the premises expressly subject to the 
mortgage. They were not mortgagors. but purchased from the mortga- 
gors, with an assumption of the mortgage at its full amount. After say- 
ing what is above quoted Chancellor Vroom proceeds: ‘In the pres- 
ent case there would be a peculiar impropriety if the sale of the equity 
of redemption is bona fide. For if the claim, supposing one to exist, 
should be allowed, it would simply relieve the lands in the hands of the 
purchaser, and could in no way enure to the benefit of the mortgagor, to 
whom the claim really belongs. This suit might have been brought, ac- 
cording to modern authorities, without making the mortgagor a party to 
the bill; and if this had been done, surely the other defendants, who are 
the holders of the equity of redemption, could not have set up by way of 
offset this personal claim of mortgagor. ” 

It was clearly a case where al! that was said on the subject of an off- 
set between mortgagor and mortgagee was obiter. 

So with Dolman v. Cook, decided by Chancellor Green. ‘There the 
mortgage was given by Silas C. Cook, and the debt sought to be offset 
was due to Silas C. Cook. The defence was set up by John S. Cook, 
who had purchased the property subject to the mortgage; and the same 
difficulty of applying and off-set arose that was found in White v. 
Williams. Moreover, the complainant there offered to do the very equity 
which the defendant asked ; at p. 69, the Chancellor says: ‘‘ The com- 
plainant proposed to permit this claim of the defendant to be deducted 
from the amount due upon the Greenwich mortgage which is not ade- 
quate security for the amount due upon it, but is unwilling to credit it 
upon the Independence mortgage which is regarded as an adequate se- 
curity. To this arrangement the defendant objects and insists,” ete., 
and the decree was in accordance with that offer of the complainant. 

So in the case of Bird v. Davis, 14 N. J. Eq. (1 McC.) 467. What 
was said by Chancellor Green on p. 471 was obiter, as there was an ex- 
press appropriation by the mortgagee and obligee in that case of matter 
sought to be offset toward the payment of another claim which he held 
against the mortagor. 

The result seems plainly to be: 

1. A mortgage to secure a money demand is a mere incident to the 
debt, which is the principal thing, and a suit to foreclose the mortgage 
is essentially a suit to enforce a money demand ; a defense to the debt is 
a defense to the mortgage. 

2. Set-off is a favorite of equity, and its courts assumed jurisdiction of 
the subject upon principles of natural justice (1 Spence’s Equitable 
Jurisdiction, 651) at a time when set-off was unknown at common law. 

3. It is inequitable for a mortgagee to ask to have his mortgagor’s 
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property to pay the sum named in the written evidence of the debt, 
when, upon a proper adjustment of the accounts between them nothing, 
or a less sum, will be found due. The maxim that ‘“‘ He who asks equity 
must do equity ” applies. 

4. To put the mortgagor to a cross suit at law to recover his set-off 
against the mortgagee tends to multiply suits and to create confusion and 
uncertainty in the administration of justice, and is quite out of harmony 
with equitable principles and practice. 
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ADELE LA VALLE v. THE ELECTRIC CUTLERY CO. 
‘New Jersey Supreme Court, November Term, 1893.) 


Supreme court issue tried before Circuit for a new trial, under rules 35 and 36. 


judge—Rule to show cause—Postea.—A Su- 
preme court issue having been referred 
to the Circuit judge for trial under the 


act of March 9, 1893, and a verdict hav- 


These rules apply to and govern issues. 
tried by the Circuit judge under this 
statute, and the Supreme court justice 
has also power to grant the rule to show 





ing been returned, the Supreme court cause under section 291 of the Practice 
judge who made the reference has act. 
authority to grant a rule to show cause 


On motion to vacate a rule to show cause why a new trial should not 
be granted. 

Argued before Justices Depue, Lippincott and Abbett. 

Mr. John R. Emery for the motion. 

Messrs. Guild d& Linn, contra. 

The opinion of the court was delivered by 

Depue, J.: This case, an issue in the Supreme court, was noticed for 
trial in the Essex Circuit, and by consent of parties was referred for 
trial to the Circuit court judge, holding the county Circuit court, pursu- 
ant to the third section of the act of March 9, 1893, which provides for 
the appointment of the Circuit court judges. P. L. 1893, p. 158. The 
case having been tried before the Circuit judge and jury, resulted in a 
verdict for the plaintiff. 

The result of the trial having been reported by the Circuit court judge 
to the justice of the Supreme court holding the Circuit, a postea was 
signed in conformity with the verdict. Thereupon the defendant’s attor- 
ney applied to the justice of the Supreme court for a rule to show cause 
why a new trial should not be granted, in conformity with rules 35 and 
36 of the Supreme court. Corbin’s Rules, pp. 49-50. 

On the return of the rule to show cause at June term, the plaintiff’s 
counsel made a motion to set aside the rule, on the ground that the jus- 
tice of the Supreme court had no power to grant such arule. The 
defendant’s counsel, on the argument of this motion, proposed to apply 
to thie court for a like rule, if the rule already granted was irregular. 
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This application was directed to stand over until the motion of the plain- 
tiff’s counsel was decided. 

Rule 35 provides that where either of the parties desires a rule to 
show cause why a new trial shall not be granted, he shall apply for such 
rule to the justice before whom the trialtook place, and that the justice to 
whom such application shall be made shall exercise the same discretion 
in granting such rule as previously was exercised by the court. 

Rule 36 provides that the application shall be made ex parte and 
within four days after the verdict, and that in default of compliance with 
this requirement, no application for a rule to show cause shall be heard 
by the court except upon matters which were not known to the party be- 
fore the expiration of four days after the trial. 

The plaintiff’s counsel contends that this rule has been abrogated with 
respeci to Supreme court issues referred for trial to the Circuit court 
judge under the act of 1893. His contention is based upon the following 
language in the third section: ‘* And the result of said trial ” [7. e., be- 
fore the Circuit judge] ‘ being reported to the said justice, the same shall 
be received as conclusive evidence in the trial before him; and the 
Supreme court shall be authorized to grant new trials in such procedure 
as in other cases.” 

There is no conflict between the statute and the rules in question. 
The statute contemplates a trial before the justice of the Supreme court, 
in which the result of the trial before the Circuit judge is to be received 
as conclusive evidence. The justice of the Supreme court to whom this 
application was made is, therefore, ‘ the justice before whom the trial 
took place,” within the language of the rule; and his finding upon the 
result reported by the the Circuit judge as conclusive evidence is em- 
bodied in the postea as if the case had been tried originally by the said 
justice, or the issue had been found by a jury sitting with him. Nor do 
the words,‘‘ The Supreme court shall be authorized to grant new trials as 
in other cases ” conflict with the rules. Under the rules the Supreme 
court alone had power to grant a new trial—the granting of a rule to 
show cause by the justice being designed to facilitate the hearing before 
the court of the application on the merits. Indeed, the concluding 
words, ‘‘ as in other cases,” imply that the procedure shall be in compli- 
ance with the rules of the court, one of which prohibits an application to 
the court, unless application shall have been made to the justice within 
four days after the conclusion of the trial. At the foot of the rule in this 
case is written a recommendation, signed by the Circuit judge, that the 
rule will be granted. But it must be assumed that the Supreme court 
justice was made acquainted with the facts appearing at the trial, and 
that he properly exercised the discretion conferred upon him by rule 35. 

We think that rules 35 and 36 apply to and govern Supreme court is- 
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sues tried under the statute in question. If we had reached a different 
conclusion, the rule granted would, nevertheless, be within the powers 
conferred upon justices of the Supreme court by section 291 of the Prac- 
tice act, Rev. 893. 

The postea on an issue out of this court, tried before the Circuit judge 
under the statute, should, after setting out the preliminary proceedings 
—the consent of the parties, the waiver of a jury, the reference to the 
judge holding the county circuit for trial, the trial before the latter, and 
the report of the result of the trial to the justice—conclude with a cer- 
tificate to the effect that, the said result being reported to him, he, the 
said justice, did thereupon, find, etc. In the latter respect the postea in 
this case is informal and may be amended. The motion to vacate is de- 
nied, without costs. 


——  ~ee —- --—— 


ABSTRACTS OF N. J. SUPREME COURT DECISIONS. 





STATE, MORITZ RAPHAEL v. LANE. 


District Court—Trial by Jury in Suits for more than two hundred 
dollars. 


An action was brought in the First District court of Newark to recover 
a claim of over two hundred dollars under the supplement to the District 
court act of March 27, 1882, (P. L., 1882, 195). When this cause was 
called for trial,.the defendant objected to the judge trying the case 
without a jury, upon the ground that the defendant had not waived a 
trial by jury. The judge proceeded to try the case without a jury and 
gave judgment to the plaintiff. 

Held, that the proceeding was in violation of art. 1, par. 7, of the con- 
stitution, which declares that the right of trial by jury shall remain for- 
ever inviolate ; that the defendant is not bound by the judgment and 
that it should be reversed and the record remitted to the District court 
to be proceeded in according to law. 

In the course of the opinion the Court said: 

‘‘ The fair construction of the act of 1882, as amended in 1885, would 
appear to be that a jury trial was contemplated in all matters of dispute 
exceeding the sum of two hundred dollars and that under the act either 
party was entitled to trial by jury upon demand therefor where there 
had been no waiver of such right. It also appears clear that prior to 
the passage of said act of 1882, extending the jurisdiction of the District 
court, the right of trial by jury existed in the courts where such a suit as 


this could be commenced, this being an action to recover the amount due 


on a promissory note of over two hundred dollars. This, therefore, 
being a case where the right of trial by jury existed at the time of the 
passage of the act of 1882, any construction of this act which would per- 
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mit the judge to deprive the party of his right of trial by jury would be 
in violation of the constitution. As the act can be construed so as to 
make it constitutional the court will adopt that construction,” citing the 
following as the recent cases on the subject: Clayton v. Clark, N. J. 
Sup. court, 26 Atl. Rep. 795; State, Joy and Seliger Co. v. Blum, N. 
J. Sup. court, 26 Atl. Rep., July 12, 93. In this last case the right of 
trial by jury was held to have been waived, but in the present case the 
court said that the defendant having objected before trial there is noth- 
ing to show a waiver of his right to trial by jury. 

The right to trial by jury in district courts in cases other than those 
arising under the act of March 27, 1882, and its supplement is not neces- 
sarily involved in this case and the court does not intend to express any 
opinion whatever in reference to cases not arising under this act. 

Opinion by ABBETT, J. 

Mr. C. W. Riker for prosecutor. 

Mr. Samuel Kalisch for defendant. 


LOVEGROVE v. KUSER. 
Ships and Vessels—Declaration—Pleading. 


A declaration upon a bond given under an act for the collection of de- 
mands against ships, steamboats and other vessels, should set forth the 
particular circumstances which, according to that act, entitled the plaintiff 
to a lien upon the vessel on demurrer to declaration. 

Opinion by Dixon, J. 

Mr. Beasley for demurrant. 

Mr. Lindley M. Garrison for plaintiff. 


DEWITT, PROS., ». CITY OF ELIZABETH. 
Constitutionality of Assessment for Trunk and Lateral Sewers. 


The act of March 8, 1892, entitled an act concerning the levying of 
assessments for sewers (P. L., 1892, p. 58) is constitutional. 

An assessment made since the passage of said act under an ordinance 
of the city of Elizabeth to build a sewer, which provides that so much of 
the costs and expenses incurred in the making thereof as can be lawfully 
assessed on the property specially benefited, shall be duly assessed 
according to the city charter and the general laws of the state, will be 
sustained, including benefits for both trunk and lateral sewers, unless 
some valid objection is made thereto. 

The court in this case under the authority of the act of March 23, ° 
1881, P. L., 1881, 194, sustains the assessment made by the commission- 
ers against the prosecutors as it appears to be fair, and the prose- 
cutors ought in justice to pay the same, as it does not exceed the special 
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, benefits received by the lands of the prosecutors from the lateral sewer 
built under the ordinance and the trunk sewer theretofore constructed 
through which the sewage from the lateral sewer is discharged into 

' the final outlet in Elizabeth river. 

| Opinion by Asset, J. 

Messrs. Randolph, Condict & Black for prosecutor 

Mr. James C. Connolly for defendant. 





STATE, GREEN v. CLARK. 
Constitution—Classification of boroughs. 


A writ of certiorari brought up for review the order of the presiding 
judge of Bergen county pleas directing a special election to be held for the 
formation of the borough of Tenafly. The proceedings were taken 
under the act of April 5, 1878. The contention of the defendants is that 
the act entitled ‘‘An Act for the formation and government of Boroughs,” 
approved April 2, 1891, is a revision of the whole subject of borough 
governments and repeals the act of 1878 and its supplements. The con- 
clusion is that they provide for a different class of boroughs. The classi- 
fications are different and the act of 1891 is a revision of the whole 
subject and does not supersede or repeal the act of 1878, which is still 
in force. Quaere: Is the act of April 2, 1891, constitutional? Proceed- 
ings before the law judge are affirmed. 

Opinion by Lippincott, J. 

Mr. A. Q. Garretson for prosecutor. 

Mr. Luther Shafer for defendant. 





STATE v. JOHN KOCCIS. 
Ability of foreigner to speak and understand English—Expert testimony. 

On indictment for murder. 

[Syllabus. ] 

1. Whether a foreigner, who has been nine years in this county, was 
able to use the English words contained in certain statements ascribed to 
him, or whether he understood the meaning of such words, is not a ques- 
tion upon which he is entitled to have the expert opinion of a professional 
interpreter of languages. 

2. The capability of a foreigner who speaks some broken English to 
employ certain words or to comprehend their meaning is not a question 
for expert testimony. 

3. There is a marked distinction between testimony that depends upon 
expert knowledge and those cases in which a lay witness may state his 
opinion upon a matter of common knowledge, as an equivalent for a con- 
gerie of facts occurring in his presence. 





368 THE NEW JERSEY LAW JOURNAL. 


Finding no error in the record, nor in the course pursued at the trial, 
the judgment of the court below is affirmed. 

Opinion by Garrison, J. 

Mr. Chauncy Beasley for the defendant. 

Mr. Bayard Stockton for the state. 


LEVER, RECEIVER v. BAILEY. 





Action by receiver appointed in aid of execution—Declaration. 

“A declaration setting up the appointment of the plaintiff as receiver of 
the property of the defendant, without showing the recovery of a judg- 
ment, and the return of an unsatisfied execution, is fatally defective.” 
The defect is so radical that there should, as the case now stands, be no 
expression of opinion upon the other points raised. 

Judgment with costs entered for defendants. 

Opinion by Garrison, J. 

Mr. W. W. Cutler for plaintiff. 

Mr. F. FE. Bradner for defendant. 


STATE v. TAYLOR. 


Insurance companies—Benevolent societies. 


‘**An association incorporated under the benevolent association act does: 
not come within the prohibition of the insurance laws, so long as it con- 
fines its agreements to the payment of sick benefits and burial expenses.” 
Judgment in the case should be given in favor of the defendant. 

Opinion by Garrison, J. 

Messrs. Hayes & Lambert for the state. 

Mr. J. W. Wortman for defendant. 


STATE, HULMAN », FARROW. 


Proceedings taken under the act under which the borough of Barnegat 
Park was created, were brought upon certiorari. The court said: 

The proceedings in this case are set aside with costs, because : 

(1.) In Re Ridgefield Park, 25 Vr. 288, the act under which the pro- 
ceedings were taken is declared unconstitutional. 

(2.) If the act was constitutional the case shows that there was not 
sufficient population to authorize the proceedings. 

Decided by Van SycKeEL and Reep, JJ. 


VAN SYCKEL v. WOLVERTON. 
Plea of Coverture to Common Counts. 
The plea of coverture is no defense to the cause of action set forth in 


the common counts. Most of the contracts made by a married woman 
can be legally enforced, and consequently there can be no legal infer- 
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ence that this particular contract in suit is beyond her competency. If 
such be the case she must show it in the plea. Demurrer sustained. 
Opinion by Brastey, C. J. 
Mr. H. B. Herr for demurrant. 
Mr, H, A. F'luch contra. 


CONGREGATION OF THE MISSION OF ST. VINCENT DE PAUL v, STREET 
AND SEWER COMMITTEE OF BORDENTOWN. 


Mandamus— Municipal Corporations—Sewers—Exceeding Appropria- 
tions. 

A private relator may not by mandamus intervene between a 
municipal council empowered by its charter to build public sewers and 
the committee directed by ordinance to execute the work of constructing 
a particular sewer when it appears that council has refused to make any 
appropriation therefor and opposes the granting of the writ. Quere: 
Whether under Read v. Atlantic Water Works, 22 Vroom 655, either 
council or its committee could incur any obligation for which there ex- 
isted no specific appropriation? Writ of mandamus denied. 

Opinion by Garrison, J. 

Messrs. Gilbert &: Atkinson for relator. 

Mr. S. W. Belden for defendant. 


TUNISON & STRYKER v. SNOVER. 
Practice—Reference—Arbitration. 

In an action on the case for damages for breach of a warranty in a sale 
of peach trees brought in the Circuit court, an order of reference was 
made and, upon the referee’s report that there was such a contract of 
warranty, and that it had been broken, and a determining of the dam- 
ages of the plaintiff, judgment in his favor was entered. Upon error it 
was held: 

1. That the cause was not one in which matters of account were in 
controversy, and the order of reference was not within the authority 
conferred by the provisions of sections 176 and 180 of the Practice Act. 

2. That as the consent of parties did not appear, the order of refer- 
ence was not within any authority conferred by the common law or the 
provisions of section 3 of the ‘‘Act for regulating references and de- 
termining controversies by arbitration.” Rev. 34. 

3. That the judgment on the referee’s report could not be sustained. 

Opinion was delivered by Maar, J. 

Messrs. Voorhees & Cotter and Mr. Chauncey H. Beasley for plaintift 
in error. 


Mr. Wm. H. Morrow and Mr. H. B. Herr for defendant in error. 
24 , 
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AARONSON v. STATE. 


Discharge of juror whose name was on the list served on the prisoner. 

For reasonable cause, a juror whose name is on the list of forty- 
eight names served upon the prisoner, may be discharged by the court. 
The prisoner was tried, convicted for perjury, and on exception to 
the discharge of a juror; the court held that this was not sufficient rea- 
son for a new trial. The ground, discharge, in this case was that the 
defendant was an election officer, and on the next day but one, it was 
his duty to meet with others and make out the registry list. This 
ground, the court said, was plenary, for unless it had been ordered the 
public would have suffered an inconvenience. There is no case on this 
point. but in Patterson y. State, 48 N. J. L. (19 Vr.) 381, it was decided 
by this court that for good cause shown the trial court in a criminal case 
had the power to discharge jurors who composed the general panel. 

Opinion by Beastery, C. J. 

Messrs. Gilbert & Atkinson for plaintiff in error. 

Mr. E. P. Budd for defendant in error. 


STATE EX REL. LOUCKS v. BRADSHAW. 


Constitution—Local Acts. 

The act entitled an act to create county boards of license commis- 
sioners and to define their powers and duties, is unconstitutional as it is 
local in its operation. (Act of March 20, 1891.) It is obvious that there 
is nothing in the subject matter of this legislation that from its inherent 
nature would make it apposite to some counties and not to others. The 
fact that in some counties licenses of the kind in question are granted by 
a court and in others procured from other authorities, is a purely arbi- 
trary distinction, and as such cannot be laid as the basis of classification 
for the purposes of legislation regulating the internal affairs of one county. 

Opinion by Brasuey, C. J. 

Mr. Pancoast for relator. 

Mr. Huff for defendant. 


MECHANICS’ MUTUAL LOAN ASSOCIATION v. FREEHOLDERS OF MERCER, 


Demurrer—Pleas. 

To a count that the board of freeholders built a wall stopping up a pri- 
vate way, a demurrer will not lie on the ground that the board was en- 
gaged in a public work. It is irresponsible, there being no basis for such 
a contention as the fact of being so engaged does not appear in the 
declaration. If such fact be a defense it must be pleaded. 

Opinion by Beastey, C. J. 

Messrs, Edward W. Evans and W, M. Lanning for plaintiff. 

Messrs. E. R. Walker and G. D. W. Vroom for defendant. 
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F. WOLCOT ads, SKAHILL. 
Practice—Gaming Act—Lotteries—Attachment. 


On motion to quash indictment. 

In a suit commenced by attachment under the act of April 28, 1886 
(Rev. Supl’t, page 29, pl. 9), to recover penalties under the gaming act 
for setting up a lottery in this state, it is necessary to set out in the affi- 
davit to procure the attachment not only the title of the gaming act, but 
also the title of the crimes act, the fifty-first section of which declares 
which lotteries are prohibited by the laws of this state. 

The opinion was delivered by VAN SyCKEL, J. 

Mr. W. H. Vredenburgh for the motion. 

Mr. James Steen for contra. 


TOWN OF CLINTON v, TUWNSHIP OF CLINTON. 


Poor Laws—Liability of Support of Paupers as Between Township and 
Town. 


When the birthplace of a pauper is severed from a township and in- 
cluded within the corporate limits of a town, a liability for support passes 
to the town along with the birthplace. 

The township is not estopped from trusting the liability of the town 
for such support by the fact that its officers, for a long period of time 
after such transfer of territory, continued to support the pauper; nor 
does such conduct raise a conclusive presumption that at the time of the 
transfer a contract was entered into between the town and township by 
which the latter was to continue the support. 

The opinion was delivered by REED, J. 

Mr. Wm. H. Johnson and Mr. H. B. Herr for the prosecutor. 

Mr. Paul A. Queen for the defendant. 


DODSON v. TAYLOR Et AL. 


Principal and Surety—Extension of Time Notice of Dishonor to Heirs. 

On rule to show cause. 

[Syliabus.] 

1. If it be faulty to declare against trustees under a will as devisees 
simply, the fault is formal and amendable. 

2. If a primary debtor gives to his creditor additional security for the 
debt, trusting thereby that the creditor will be induced to refrain from 
pressing for immediate payment, and the creditor accepts such se- 
curity, but does not agree either expressly or by implication to extend 
the time for payment, one who was surety for the original debt will not 
be thereby released. 

3. If at the maturity of commercial paper the endorser is dead and 
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there are no personal representatives, or none can be discovered by 
reasonable diligence, then notice of dishonor should be addressed to the 
endorser at his last place of abode. But where there are personal repre- 
sentatives, and they are known or discoverable by due diligence, then 
notice must be given to them or one of them. 

4. Notice of dishonor given in any of the modes above indicated will 
bind the heirs and devisees of the endorser. 

5. Notice of dishonor should describe the dishonored paper with such 
particularity as will apprise the person to whom it is given of the instru- 










ment in question. 

Opinion was delivered by Dixon, J. 

Mr. Backes and Mr. Murphy for plaintiffs. 
Mr. Lanning and Mr. Vroom for defendants. 












MESSMORE vv. MEYER, ET. AL. 


Promissory Note—Accommodation Paper—Failure of Consideration. 





On rule to show cause. 

Plaintiff was a creditor of one Simmons and held his note for $7,500, 
which was past due. Plaintiff informed S. that he would not extend 
payment of the indebtedness except upon an obligation of defendants. S. 
applied to defendants and requested them to make their note for that 
amount to the order of plaintiff for the accommodation of the plaintiff 
and himself. Defendants consented and made the note in suit, which 
they delivered to S., taking from him a receipt which stated that the 
note was for the accommodation of the plaintiffand 8S. S. delivered the 
note to plaintiff, who promised to surrender to 8. his over-due note. 
Afterwards the plaintiff endorsed the last-named note “paid by a new 
note,” but never delivered it to S. Held: That as between plaintiff and 
defendant the note in suit was accommodation paper, and a finding by a 
judge trying the case without a jury in favor of defendants was proper. 

The opinion was delivered by Maair, J. 
Messrs. Blair d: Crouse tor plaintiff. 
Mr Richard V Lindabury for defendants. 

















TRUAX v. PENNSYLVANIA R. R. CO. 
Bail—Arrest—Ex parte Affidavits—Evidence. 






In an ex parte affidavit made for the purpose of holding a defendant to 
bail, statements to which the affiant could not lawfully testify in open 
court are not competent evidence. Defendant discharged on common 
bail. 

Opinion by Dixon, J. 

Mr. W. F’. Wortman for the motion. 
Mr. M. P. Grey contra. 
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CAROLINE D. HAYES ET AL. v THE WAVERLY AND PASSAIC R.R. CO. ET AL, 


(Supreme Court of New Jersey. 


Opinion filed Oct. 17, 1893.) 


Reported by Francis B. Lee, Esq., of Mercer County Bar. 


Restrictive Covenants on the Sale of Land 
—Injunction— Elevated Railroad—1. When 
a grantor, retaining a portion of the land 
out of which the grant is made, enters into 
an express written understanding with the 


ers of parts of the remaining land, when its 
violation results in material detriment to the 
portion of the remaining land which the 
complainant in the suit for its enforcement 
holds. 


2. Where such express written under- 


grantee, whatever may be its form, whether 
standing is incorporated in a deed which 


covenant, condition, reservatioa or excep 
tion, which restricts the enjoyment of the 
portion of the land which is conveyed in 
order to benefit the portion retained, and 
the restriction is reasonable and consonant 
with public policy, whether it runs with the 
land and is binding at law or not, it will be 
enforced in equity against the grantee and 
any one subsequently acquiring title to the 
land with notice of it, at the instance of the 


constitutes a muniment of title to the land, 
the law conclusively charges each subsequent 
holder of the title with notice of it. 

3. If the restriction of enjoyment of the 
alienated land extends to the use of it by an 
elevated railroad, although the railroad be 
operated with care and skill, the owner of 
the land for the benefit of which the under- 
standing was had may cause the inhibited 


grantor or of the subsequent owner or own- use to be restrained by injunction. 


On demurrer to bill for injunction. 
The bill alleges that on March 9th, 1889, the complainants were 
seized in fee of three plots of land in the vicinity of Dresden street, 


Newark, and on that date a moiety of the first plot was conveyed to 


Margaret Tammany. The deed contained a stipulation to the effect that 
the said premises were not to be used for slaughter-house purposes or 
for the manufactory of fertilizers, glue, vitriol, “‘or any other purpose 
that shall be a nuisance or detrimental to the surrounding property” of 
the grantors, with a proviso that the restriction should not be held to 
“apply to a railroad on the level of the adjoining streets.” Margaret 
Tammany conveyed the rear half of her land to the Waverly and Passaic 
R. R. Co., and in 1890 a track was laid over the land on a level with the 
adjoining streets. This track was taken up and an embankment for 
tracks fifteen feet high was constructed which was a serious damage to 
the rest of the property, valuable for residential purposes. The bill 
prayed for injunction to restrain the operation of the railroad on the 
embankment. 

The grvund of demurrer is that the bill does not state a case properly 
entitling complainants to equity relief. 

Mr. James B. Vredenburgh for demurrer. 

Mr. Howard W. Hayes contra. 

McGIL, C., said (in substance): When a grantor, retaining a portion 
of the land out of which the grant is made, enters into an express written 
understanding with the grantee, whatever may be its form, whether 
covenant, condition, reservation or exception, which restricts the enjoy- 
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ment of the portion of the land which is conveyed in order to benefit 
the portion retained, and the restriction is reasonable and consonant with 
public policy, whether it runs with the land and is binding at law or not, 
it will be enforced in equity against the grantee and any one subse- 
quently acquiring title to the land with notice of it, at the instance of 
the grantor or of the subsequent owner or owners of parts of the remain- 
ing land, when its violation results in material detriment to the portion 
of the remaining land which the complainant in the suit for its enforce- 
ment holds. Citing Brewer v. Marshall, 19 N. J. Eq. (4 C. E. Gr.) 
537; Van Doren vy. Robinson, 16 N.J. Eq. (1 C. E. Gr.) 256; De Gray 
v. the Monmouth Beach Club House Co., 50 N. J. Eq. (5 Dick. Ch.) 329; 
Tulk v. Maxhay, 2 Phillips, 774; Brewer v. Marshall, supra. 

It was said that by the bill it did not appear the Waverly and Passaic R. 
R. Co. had notice of the complainant’s stipulation with Margaret Tammany. 
The law charges the company with knowledge of all that the deed con- 
tains. Chief Justice Beasley in Brewer v. Marshall, supra, said: * * 
‘¢ The deed which contains this restrictive agreement constitutes one of the 
muniments of title.” * * “The rule upon that subject is settled by a 
long series of decisions, as will appear from the cases collected in the 
voluminous notes to the case of Le Neve v. Le Neve, 2 Lead. Cas. in 
Eq. 182.” 

It is insisted that the complainants have no equitable relief, as dam- 
ages resulting to abutting property, in the erection and operation of a 
railroad are merely incidental to the lawful undertaking. No damages 
can be recovered incidental to the lawful, careful and skillful operation 
of a railroad Beseman vy. Pa. R. R. Co., 50 N. J. L. (21 Vr.) 235; 
S. C., affirmed on error, 52 N. J. L. (23 Vr.) 221. The rule is not to 
be carried beyond the limits of strictly incidental damages. If the erec- 
tion of a railroad impairs or destroys such a right, compensation therefor 
must be made. Story v. N. Y. Elevated R. R. Co., 90 N. Y. 142; 
Lewis on Eminent Domain, § 56, 142. 

Equity will protect the stipulation in the complainant's deed to Mar- 
garet Tammany. It is the right of amenity in the land of the railroad 
company—in the nature of an easement, appurtenant to the remaining 
land of the complainant. Coudert v. Sayre, 46 N. J. Eq. (1 Dick. Ch.) 
386; also Lord Cottenham in Tulk v. Maxhay, cited supra. 

The last question arising is whether an elevated railroad is within the 
inhibition of the stipulation in question. Existing by virtue of law a 
railroad is not a nuisance. Is the elevated railroad, as distinguished 
from a surface road, detrimental to surrounding property? Upon a de- 
murrer to the bill the charge that the railroad is detrimental is sufficient. 

The bill comes within the jurisdiction of the court, and in the issuance 
of an injunction to stay an important public work the practice of a court 
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of equity is to withhold a final decree until opportunity is given for an 
adjustment or compensation for complainant, or in case of this failing, to 
take the right by condemnation proceedings. Story v. N. Y. Elev. R. R. 
Co., supra. If this fail, the court will ascertain the value of the right 
to be protected and decree that unless value be paid to complainants the 
inhibited use be restrained. Carpenter v. Easton and Amboy R. R. Co., 
C. E. G. 249, ete. 

Demurrer overruled. 

NotE.—For references to recent cases and articles on Restrictive Covenants, see 16 N., J. 


L. 97. See also the recent English case In re Birmingham and District Land Co. and 
Allday [1893], 1 Ch. 342. 





LEHIGH ZINC AND IRON CO. v, NEW JERSEY ZINC AND IRON CO. 
(New Jersey Court of Errors and Appeals, November Term, 1893.) 


Form of order for reversal granting a new trial—Costs. 


An order had been entered that the judgment of the Supreme court be 
in all things reversed, set aside, and for nothing holden with costs of this 
court to be taxed, and that the said plaintiff in error do recover its costs 
in the Supreme court to be taxed, and that the record and proceedings 
be remitted to the said Supreme court, to be proceeded with according 
to law. 

The costs in both courts were taxed, and a demand was made for the 
payment thereof. 

Mr. Thos. N. McCarter gave notice of a motion to correct the order of 
reversal in such manner as to strike out so much thereof as adjudges 
that the plaintiff in error do recover of the defendant in error the costs 
in both courts, and to add a further order directing a venire de novo. to be 
issued in the Supreme court for the trial of the cause. 

With respect to the costs Mr. McCarter referred to McFarland v. 
Lehigh Valley R. R. Co., 44 N. J. L. (15 Vr.) 674. 

Mr. Collins admitted that he could not distinguish this case from the 
case referred to, but as to the order for a venere de novo, he said, the 
matter should be determined as a matter of practice, because the order 
signed was the usual form furnished by the secretary of state. It was 
not for the party who had won the case below to enter a rule for a venire 
de novo. He did not want a new trial. If the other party wanted it, he 
could enter the rule himself or apply to the Supreme court for it. It was 
enough to direct that court to proceed according to law. 

Dixon, J., remarked that the defendant could non pros. the plaintiff if 
he did not proceed with the trial. 

DepuE. J., said he thought this court ought to direct the disposition 
of the cause, and the order should declare that a new trial is to be 
granted. It was ordered that the rule be amended accordingly. 
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DAMIANO ». CORELLO. 
(Essex County Circuit Court. November 25, 1893.) 
Bail—Joint Tort of Husband and Wife— may be made to hold them both to bail, but 


Arresi—In an action against a husband and _ the husband only can be arrested. A bond 
wife for a tort committed by the wife with given to the sheriff by both cannot be set 
the encouragement of the husband, an order aside by the court. 

On motion to set aside an order to hold to bail. 

Mr. Cotter for the motion. 

Mr. Trimble contra. 

Deprue, J.: This was an order to hold to bail, made in a case of tort 
against husband and wife, where the tort was committed by the wife, as 
the affidavits show, with the encouragement of the husband; and there 
was an order for arrest. The order is not that each party be held to 
bail in the sum named, but that the defendants be held to bail in the one 
sum; not so much each. The sheriff took both parties into custody, 
the husband and the wife, and they gave bail to the sheriff for their ap- 
pearance on the return of the writ. The application is to set aside the 
order of arrest and to vacate the bond given to the sheriff. 

The practice under our statutes was modified by the common law to 
some extent. By the common law where a tort was committed by the 
wife, although the husband was not a participant in it, the suit must nec- 
essarily be brought against husband and wife, and both would be taken 
into custody, and the husband would be under an obligation to give bail 
for both of them. Now, I think that under the rule which must be ap- 
plied in a case of this kind under our statute, the order to hold to bail 
was regular aad proper, and under that order and under the writ the 
sheriff would take the husband only and would hold him on his security 
for the appearance of himself and his wife, but the sheriff, having ar- 
rested the wife, should have discharged her, leaving the husband to 
respond for the disability which the common law laid upon husbands 
sometimes, as well as upon wives. 

The order to hold to bail was properly made and regular, and the 
court declines to set it aside. The exemption from arrest was personal, 
being the personal privilege of the wife. 

Of course the bond given to the sheriff for the appearance of these 
parties is in his hands, and it is not within the power of the court to set 
it aside. 


IN THE MATTER OF JAMES EDWIN BAREMORE. 
(Morris County Circuit Court, October 20, 1893.) 
Practice on habeas corpus—Lunatic—Insane—Discharge from asylum— 
Jurisdiction. 


On habeas corpus. 
This was an application for the discharge of James Edwin Baremore, 
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upon a writ of habeas corpus, from the State Insane Asylum, at Morris- 
town. 

Mr. William D. Daly for the petitioner. 

Mr. Theodore B. Ryerson and Mr. William B. Guild contra. 

On the 7th of May last, James Edwin Baremore was sent to the state 
insane asylum, and on the 25th of July last he was adjudged a lunatic 
by a commission appointed by the Chancellor. He was not present at 
the inquiry nor was he represented by counsel. His wife, Mrs. Carrie 
E. Baremore, was subsequently appointed guardian of his person and his 
$40,000 estate. 

A number of distinguished experts were present but were not called 
upon to give their testimony. 

Mr. Guild, in opening the case, called attention to the fact that the 
writs served upon Warden Everitt and Medical Director Evans merely 
commanded them to produce the body of Baremore in court. The usual 
clause, ‘‘and to show the cause of his detention,” had been inadvertently 
omitted. But after some contention, Mr. Guild said he would agree to 
permit the writ to be amended if Mr. Daly would admit the appointment 
of Mrs. Baremore as guardian. This appointment had been made after 
the petitioner was incarcerated in the asylum. 

Mr. Daly admitted the point, and Mr. Guild then read the returns 
made by Warden Everitt and Medical Director Evans. The answer of 
Warden Everitt was a mere recitation of the commitment of Mr. Bare- 
more at the request of his brother, acd upon the certificates of Drs. P. 
A. Banker and Job 8S. Crane, of Newark. 

Medical Director Evans in his return, after reciting the fact of Mr. 
Baremore’s reception at the hospital, stated : 

‘He is detained by me by virtue of said certificates and request and 
also by the request of Carrie D. Baremore, his guardian; and I do fur- 
ther certify that at the time the said James E. Baremore was so, as 
aforesaid, received by me he was, in my opinion insane, and that he has 
continued to be so until the present time. Britton D. Evans. 

**Medical Director New Jersey State Hospital. 

“Dated Oct. 20, 1893.” 

Mr. Daly, in reply, said: ‘We must demur to these returns. We 
hold that the petitioner was not only illegally committed to the asylum 
before he had been properly adjudged a lunatic, but that his detention 
now is illegal. He claims to be sane, and we are prepared to prove it.” 

Maair, J.: ‘All the court has to deal with under the present writ is 
to decide whether the petitioner is properly restrained at the instance of 
his guardian. Do you wish the court to order the release of the peti- 
tioner from proper restraint at present should you show that his original 
commitment was defective ?” 
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Mr. Daly replied: “We have not asked yet to have the appointment of 
the guardian set aside. What we now strive for is to have this sane 
man released from the asylum where he is held 2s a lunatic. The law 
requires that the age, occupation, character and place of business of the 
alleged lunatic shall be certified to by the physicians. They should also 
state to what delusions, if any, the person is subjected. This has not 
been done in this case. The physicians merely certified as their belief 
that James E. Baremore was insane last May. We claim he is now a 
sane man. Mr. Baremore may not ask to have his guardian set aside. 
She has ample means to care for him, and he knows his own weaknesses 
better than any other man. All he asks now is to be relieved from re- 
straint in an insane asylum.” 

The court held that the certificates under which Mr. Baremore was 
received at the asylum were sufficient to justify Medical Director Evans 
in holding him. The verdict of the jury at the subsequent hearing in 
July was also held to be in conformity with the statutes, as was the ap- 
pointment of Mrs. Baremore as guardian by the Orphans’ court of Union 
county after the report of the commission had been confirmed by the 
Court of Chancery. ‘ The statutes,” continued Judge Maatr, “ give 
the guardian control of the person and property of the petitioner. The 
returns show that he is restrained at the request of his guardian. Any 
one may be appointed by the guardian as his agent in such cases. The 
order must fail.” 

Mr. Daly thereupon asked whether the court would hear testimony as 
to Mr. Baremore’s claim of sanity. 

Maair, J., replied that he would do so, but he thought it would do no 
good. ‘Even if you should show conclusively that all you claim is cor- 
rect, the power of this court, under the present writ, would be limited to 
the question already decided. The petitioner is legally under restraint. 
It is evident that our laws need furthor regulation to provide for dealing 
with and protecting such unfortunates. Even if he is now sane I cannot 
discharge him from the guardianship appointed by the Court of Chan- 
cery. You will still have a chance for relief, however, by applying to 
the Court of Chancery. There is no doubt that the Chancellor will hear 
your petition and set aside the guardianship should the petitioner be 
found to be sane.” 

The court thereupon ordered that Mr. Baremore be returned to the 
custody of Medical Director Evans. 


THE STATE, WILLIAM B. FLAVEL v. EUGENE BRITTON, JUSTICE OF THE PEACE. 
(New Jersey Supreme Court. Novembe: Term, 1893.) 
Set-off of One Judgment Against Another where a power is not expressly conferred he 


— Justice of the Peace —1. The civil power of does not possess it; the right to set off one 
a justice of the peace is wholly statutory,and judgment against another is the exercise of a 
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purely equitable jurisdiction, which has not _ in another court to be set off against a judg- 
been given to a justice of the peace, and he ment recovered before him. 
cannot therefore order a judgment recovered 

Argued at June Term, 1893, before Justices VAN SyCKEL and REED. 

Messrs. R. T. & W. B. Stout for relator. 

Mr. William J. Chamberlain for defendant. 

The opinion of the court was delivered by 

VAN SycKEL, J.: This is an application for a writ of mandamus to 
compel a justice of the peace to set off a judgment recovered in the Mon- 
mouth Circuit court against a judgment recovered before him in the court 
for the trial of small causes. 

In Brown v. Hendrickson, 10 Vr. 239, and in Schautz v. Kearney, 18 
Vr. 56, this court declared that the doctrine in virtue of which one judg- 
ment may be ordered to be set off against another not recovered in the 
same court is a purely equitable one, which will be administered in all 
cases upon such equitable terms as will promote substantive justice. 
The power rests upon no positive statute, or any fixed rule which com- 
pels the court to grant the application. It addresses itself to the discre- 
tion of the court, and in the exercise of that discretion, even where the 
set-off might legally be made, it will be refused where it will work injus- 
tice. 

The exercise of this power is subject to so broad a discretion that some 
of the courts have held that mandamus will not lie to review the refusal 
of a motion to allow one judgment to be set off against another. Nicoll v. 
Nicoll, 16 Wendell, 446; Wells v. St. Joseph Circuit Judge, 39 Mich. 21. 

The question is therefore presented whether in the constitution of the 
court of small causes any authority can be found for the exercise of the 
equitable jurisdiction which is invoked by the relator ? 

In Munn v. Harrison, 14 N. J. L. (2 Gr.) 183, Chief Justice Horn- 
BLOWER held, “‘that justices of the peace are not, ex officio, authorized to 
administer oaths of a civil nature or in the course of civil proceedings. 
All their civil duties, powers and authorities, have been superadded by 
statute to their original common law jurisdiction as magistrates—they 
have no civil jurisdiction or power except such as has been conferred 
on them from time to time by statute.” 

In Schroder v. Ehlers, 31 N. J. L. (2 Vr.) 44, Chief Justice BEAsLey 
in discussing the limitation upon a power of a justice of the peace, de- 
clared that the authority of a justice of the peace is wholly ministerial to 
prevent breaches of the peace and bring criminals to justice. His civil 
power is wholly statutory, and where a power is not expressly conferred 
he does not possess it. 

Mr. Justice Depur, in Rinehart v. Lance, 43 N. J. L. (14 Vr.) 311, 
very clearly defines the range of jurisdiction of this inferior court. He 
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says: ‘It is an inferior court of limited jurisdiction, created by statute, 
with special statutory powers and a statutory method of procedure. Its 
jurisdiction is limited to certain civil actions, in which amounts within a 
designated sum are involved. Every step in its procedure, from the 
summons to final judgment and execution is speciaily provided for and 
prescribed.” Finding no express statutory authority for it, this court, 
in the case last cited, denied to a justice of the peace, sitting in the court 
for the trial of small causes, the right to commit to prison as a punish- 
ment for contempt committed in open court. 

There is no positive law enabling a justice of the peace to order a set- 
off in this case. In the absence of express legislation, it must be held, 
under the authority of the cases in this court, that a power requiring the 
exercise of so broad a discretion, as well as a knowledge of equitable 
principles, has not been entrusted to this inferior court, and therefore the 
application of the relator is denied with costs. 
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MISCELLANY. 
OBITUARIES. | He was a man of kind heart and cor- 
oe | dial manner, loyal to his friends and 
JOHN J. GERBER. fair to his political opponents. He per- 


John J. Gerber, Clerk of Union county | formed the duties of his offices faithful- 
and member of the bar, died November | ly and well. 
15, in the forty-third year of his age. 

He was a strong and active man, well GILBERT R. LINDSAY. 

known and very popular, and as one of Gilbert R. Lindsay died suddenly at 
the county newspapers truly said, the his home in Rahway, at an early hour 
news of his death was received in offi- | on the sixth of November. He had been 
cial, political and private circles with | apparently in good health during the 
dismay and sorrow. day and evening, but was suddenly at- 

Mr. Gerbef was born and brought up | tacked with severe pains and before his 
in Elizabeth, and studied law there in | family realized the severity of the at- 
the office of the late J. Augustus Fay, | tack he expired. The direct cause of 
Jr. He was admitted to practice as at- | his death was apoplexy. 
torney at the June term, 1876, and The decéased was 57 years old and 
formed a partnership with Zerman Nor- | was born in Brooklyn and graduated 
man, under the name of Gerber & Nor- from Columbia Law College. He was 
man. He was a Democrat and took an | admitted to practice both in New York 
active part in politica] affairs. In 1882 and New Jersey. For a time he resided 
he wus elected Surrogate and for two | in the South, where he was prominent 
terms he performed the duties of his in public affairs, being Assistant State 
office faithfully and with courtesy tothe | Treasurer at New Orleans, and after- 
bar, as well as to the many people who | wards State Treasurer at Natchez. He 
look to a Surrogate for help and advice. | was widely known and was very popular 
Last year he was elected County Clerk | among the legal fraternity of the State. 
and held the ‘office at the time of his He was always genial, and had ever an 
death. | endless supply of anecdotes for all oc- 
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casions. A ready talker, his services 
were generally sought upon occasions 
where after-dinner or other impromptu 
speaking was required. His practice 
was confined principally to Union and 
Middlesex counties, in which he wus 
from time to time engaged in many im- 
portant cases, but he was also frequent- 
ly before the Supreme Court and the 
Court of Errors and Appeals. 

Mr. Lindsay was a Democrat, and has 
made many political speeches through- 
out the State during the different cam- 
paigns. He filled the office of City At- 
torney for the city of Rahway, at two 
different times, was Postmaster under 
President Cleveland’s previous adminis- 
tration, and was Superintendent of the 
public schools of Rahway for a number 
of years. He also compiled, annotated 
and indexed the charter and the various 
amendments thereto of the city of Rah- 
way, together with the ordinances of 
that city. 

On Monday, the sixth of Novem- 
ber, after the opening of the Union 
Cireuit Court at Elizabeth, Mr. Fred- 
erick C. Marsh, in a brief address, spoke 
feelingly and with much praise of the 
deceased. He said further that Mr. 
Lindsay had been a member of the bar 
of the county for more than twenty 
years, and that his genial disposition 
andl excellent qualities had endeared 
him to his associates, especially the 
younger members. Owing to other en- 
gagements, Mr. Lindsay’s practice at the 
court had not been frequent of late, but 
he was ever welcome, and he would be 
very greatly missed. Mr. Marsh asked 
that a minute of the death be made on the 
court records, and said the Bar Associa- 
tion would meet for appropriate action. 
Judge McCormick said that the court 
learned of Mr. Lindsay’s death with 
deep regret. .Mr. Lindsay was an hon- 
ored member of the county bar, and the 
court directed that the clerk make an 
appropriate minute of his death in the 
minutes of the court. 





The funeral took place on Thursday, 
the ninth of November. Mr. Lindsay 
was buried in Greenwood cemetery. 


WRIT OF ERROR ON JUDGMENT— 
NON-SUIT. 


Editors of N, J. Law Journal: 

Sirs: Referring to an article in your 
Vol. 3, pp. 166-167, called ‘*‘ Methods of 
Review,”’ the following paragraph is 
noted: 

‘*Under our old-fashioned system, no 
common law case in the Supreme court, 
tried at Cireuit, can go the Court of 
Errors, except upon a bill of exceptions 
tuken at the trial. The exception must 
be to some specific error in admitting or 
excluding evidence, or in making the 
charge.”’ 

Suppose a case: A Supreme court 
issue is sent to a Circuit for trial by the 
country, in which no exceptions are 
taken to the introduction or rejection of 
evidence, during the presentation of the 
plaintiff’s case. Now, suppose the de- 
fendant moves for non-suit, because evi- 
dence does not support the declaration; 
the judge refuses to allow the case to go 
to the jury, and grants the motion. 
Question: In the language of the para- 
graph quoted, will a writ of error lie 
from the Court of Errors? (In 2 Wend. 
Rep. 145, it is said that a writ of error 
lies on a judgment of non-suit.) If the 
question is worth the space kindly reply 
through the columns of the Law Jour- 
NAL. E. A. B. 

Answer, 

A writ of error will lie upon a final 
judgment upon a common law proceed- 
ing in a court of record, and a non-suit 
is a final judgment, there being a judg- 
ment for costs. Den d. Rutherford y. 
Fen, 1 Zab. 701; Com. Dig. ‘‘Pleader” 
(3 B.7); Haight v. Morris, 2 Hals. 289. 

It was suggested in Tellers v. Muirs, 
2 Pen. 749, that it had been decided by 
Judge Pennington and also in the 
United States court, that a non-suit. 
could not be assigned for error, but 
Pennington, J., said he had delivered 
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such an opinion yet that his brethren 
doubted the correetness of it. It had 
been held before this, however, that a 
non-suit could be set aside on- writ of 
error, White v. Potter, Coxe 158 (1793), 
and it has been repeatedly held since 
then that a writ of error will lie upon a 
judgment of non-suit. Associates of the 
Jersey Company v. Halsey, 2 South. 
750; Dend. Rutherford v. Fen, 1 Zab. 
701; Den d. Elle v. Young, 4 Zab. 774; 
Central R. R. Co. v. Moore, 4 Zab. 824- 
837; Catoir v. American Life Ins. and 
Trust Co. 4 Vr. 482. 

A writ of error will also lie upon a re- 
fusal to non-suit after the case has gone 
to final judgment. Rose v. Parker, 2 
South. 780; Central R. R. Co. v. Moore, 
4 Zab. 824-836; Mershon v. Hobensack, 
2 Zab. 372. Judge Haines said, how- 
ever, that ‘‘the better mode of practice 
is not to seal the exception upon the mo- 
tion to non-suit, but to give the party 
the benefit of it through his exception 
to the charge.” Durand v. Palmer, 5 
Dutch. 544. When a writ of error is 
taken upon a judgment of non-suit or 
upon a refusal to non-suit, the error can 
only be made to appear to the court up- 
on the record by means of a bill of excep- 
tions. The exceptions, however, are not 
exceptions taken to the introduction or 
rejection of evidence but to the ruling 
of the court upon the evidence, and the 
bill of exceptions will contain the evi- 
dence as well as the ruling, and they 
will thus be sent up with the record to 
the court above. Eprirors. 





COURT OF ERRORS AND APPEALS, 





Decisions of the November Term, 





As Reported in the Trenton True American, 

United Security Co. v. Smith and 
Wife. Opinion read by Beasley, C. J. 
Case affirmed for reasons given in opin- 
ion in Chancery. Garrison dissenting. 

Coles, administrator, v. Charles L. 
Vanaman et al. Unanimously affirmed. 

Central Railroad Co, of N. J. v. Wm. 
W. Tunison and Henry M. T. Beek- 





man. Opinion by Van Sickel, J. Opin- 


- ion of court below affirmed. The sylla- 


bus of the case is as follows: ‘“The Cir- 
cuit courts of this state are constitu- 
tional coiirts and are unassailable by 
legislation in the jurisdiction which they 
received at the adoption of the constitu- 
tion. These courts have always exer- 
cised the right to dispose finally of a 
rule to show cause why a new trial 
should not be granted, and to render 
judgment final upon verdict rendered. 

“The act of March 4, 1890 (Pamph. 
Laws, p. 33), authorizing a review by 
the Supreme court of the order of the 
Circuit court either granting or refusing 
a new trial, is unconstitutional.” 

The case of Howard Perry v. Penn- 
sylvania R. R. Co. reverses the decis- 
ion of the trial judge in granting a non- 
suit. It appears that Perry bought an 
excursion ticket from Mount Holly to 
Riverton. He left the train at Mount 
Holly Junction and walked down the 
track half a mile to Burlington and 
caught a train which was behind time 
for Riverton. The Chancellor, in his 
opinion, said that Perry had violated his 
contract with the company by leaving 
his train at Burlington, and that the 
verdict below should be reversed. Jus- 
tice Magie filed a dissenting opinon 
and held that as Perry had no intention 
of violating the regulation of the com- 
pany as to stop-offs that he had not vio- 
lated the contract. 

Broadway Insurance Co. of the city of 
New York v. Henry J. E. Doying et al. 
Opinion by Beasley, C. J. Two cases, 
Judgment below affirmed by a vote of 9 
to 5 in each case 

Barber v. Barber. Opinion by Beasley, 
C. J. The case relates to an alleged agree- 
ment of a husband to convey certain 
lands to his wife. Conclusion is that 
the decree affirming the agreement in 
the court below is wrong. Decree be- 
low reversed 9 to 4. 

The Linden Park Blood Horse Asso- 
ciation v. the State of New Jersey. 





om @€. by A 


o~ > 














Opinion by Beasley, C. J. The as- 
sociation was convicted in the Union 
county courts of keeping a dis- 
orderly house in permitting betting. 
The Chief Justice, in his opinion, sets 
aside the conviction on the ground that 
gaming was not specially set forth in 
the indictment. Judgment below unani- 
mously reversed. 

Bittle v. Camden and Atlantic Rail- 
road Company. Opinion by Lippin- 
cott, J. This was an action brought by 
the plaintiff against the defendant for 
personal injuries. It was contended, 
and the eviderice tended to that result ; 


that the accident was caused by the- 


sudden or reckless blowing of a locomo- 
tive whistle as it was passing a station 
in Camden county. The plaintiff was 
near the station with his horse and 
wagon. The evidence is that the train 
came up without the whistle blowing; 
the engineer, leaning out of the cab 
window, saw the plaintiff with his horse 
and wagon in the condition in which he 
was. He smiled when he saw the horse 
in his restive condition, reached up, 
and pulled the whistle, which made a 
loud shrill noise. The horse ran away 
and plaintiff was injured. At the trial 
@ non-suit was ordered. The conclusion 
of the court is that the case should have 
been submitted to a jury to determine, 
among other things, the significance of 
that smile. Non-suit below reversed by 
a vote of 12 to 2. 

Jonlon v. Thomas Mackinson, Opin- 
jon by Dixon, J. Judgment below 
unanimously reversed. 

Roseland R. R. Co. v. Platt. Opin- 
ion by Beasley, C. J. Decree below re- 
versed by vote of 7 to 6. 

Board of Chosen Freeholders of the 
County of Morris v. Edwin Hough and 
Martha Hough. Opinion by Abbett, J. 
Judgment below affirmed by vote of 8 
to 4. 

Steinson v. Trustees of School Dis- 
trict No. 8 in the county of Hudson. 
Opinion by Dixon, J. ‘‘A school teacher 
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having contracted to teach a public 
school for a stated term at a monthly 
salary, and having been paid the salary 
named for every calender month during 
the term, afterwards sued for an al- 
leged balance of salary on the ground 
that under section 49 of the school law 
(Rev. p. 1077), he was entitled to a 
month’s salary for every school month 
consisting of twenty school days, or four 
weeks of five school days each. Held. 
that, if his legal position was well 
founded, nevertheless he could not re- 
cover without proving how many such 
‘school months’ there actually were 
during his service.” Judgment below 
unanimously affirmed. 

Magie and others, appellants, v. Ernest 
Bennett, appellee. Opinion by Reed, J. 
The bill in above case was filed to get a 
reformation of a certain deed made by 
the appellants to the appellee. The 
property in question was situate on 
Raccoon Island in Lake Hopatcong. 
The syllabus of the case is as follows: 
“A person bought land which he and 
the vendor erroneously supposed to ex- 
tend to a certain point along a lake 
front. The land was described by build- 
ing lot numbers upon a map. There 
was no mistake about the number of 
lots and their size, but there was a mu- 
tual material mistake in respect to one 
boundary.” Held, that under the facts, 
the grantee could ask for a rescission 
of the contract; or, having expended 
money in improving land of vendor 
which both mistakenly supposed to be 
included in the sale, the grantee, upon 
compensation made for the value of this 
land and compel a conveyance, Deci- 
sion of the lower court reversed and 
compensation fixed at $700. 

Pyatt v. Lyons. The decree in the 
case was for a specific performance of 
contract between Mrs. Pyatt and James 
J. Lyons. It appeared that Lyons, the 
complainant, refused to take the deed or 
pay the purchase money unless the 
Pyatts would convey to him more land 








384 





than in equity he was entitled to re- 
ceive under the contract. The court 
unanimously voted to reverse the decis- 
ion of the lower court, setting-aside the 
decree and dismissing the bill. 

Wescott v. Shepherd. Decree below 
affirmed for the reasons given in opin- 
ion in Chancery. 

Cristie v. Bridgman. 
mously affirmed. 

Block v. Newark Passenger Railway 
Company. Opinion by Magie, J. This 
was a case of injury to Ann Block by 
being run over by a car of the above 
company propelled by electricity. The 
main question argued in this court was 
with respect to the duty cast upon the 
injured girl in crossing the street in 
which the car was running. Among the 
things contended was that the cars run 
by electricity move at a greater speed 
than other vehicles in public streets, 
and occasion thereby greater peril to 
those lawfully using this street. That 
the degree of care that such person is 
required to take is identical with that 
which a person is required to take when 
crossing a highway where steam power 


Decree unani- 


is used. 

The court held that persons must use 
their power of observation to discover 
approaching vehicles, and their judg- 
ment when and how to cross, but that 
the observation need not extend beyond 
the distance within which vehicles mov- 
ing ai a lawful speed would endanger. 
Judgment affirmed by a vote of 9 to 1. 

Monmouth Park Association v. War- 
ren. Opinion by Magie, J. Decree be- 
low unanimously affirmed. 

Board of Freeholders of Middlesex 
county v. Cottrell. Judgment below 
unanimously affirmed. 

Pennsylvania Railroad Company v. 
Goodenough and wife. Opinion by 
Reed, J. Judgment below reversed by 
a vote of 10 to 3. 

Dandy, executors, v. Methodist So- 
ciety of Ireland. Decree below unani- 
mously affirmed. 
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BOOK NOTICES. 


A SELECTION oF Cases ON THE Law oF 
Torts, by James Barr Ames and Jeremiah 
Smith. Volume I, by James Barr 
Ames, Bussey Professor of Law in 
Harvard University, (Second Edition). 
Volume IT., by Jeremiah Smith, Story 
Professor of Law in Harvard Uni- 
versity, Cambridge. Printed by John 
Wilson & Son, 1893. 

These selections of cases were made 
for the purpose of teaching the law of 
torts in the Harvard Law School. The 
cases are chosen and arranged so as to 
show the development of the law in each 
branch of the subject, and to enable the 
student to find out for himself what the 
principles are and how they are applied. 
They are printed without syllabus or ex- 
plunation, and the appearance of the 
book is not inviting to one who wishes 
to get information by glancing over the 
pages. The cases must be read, and 
read carefully and in order, but the 
chapters or sections of chapters are not 
long, and one who has gone over the 
cases in a chapter or section finds he has 
acquired for himself a clear idea of the 
subject, and has learned a definition or 
a principle by watching its growth and 
ascertaining its limitations. There is no 
attempt to exhaust a subject or follow 
down a line of cases from beginning to 
end. There is rather a careful selection 
of typical cases in English and Ameri- 
can courts bearing directly upon the par- 
ticular part of the subject. The chap- 
ters include a large variety of topics and 
are arranged so as to embrace the prin- 
cipal part of the law of torts in logical 
order. 

The books are intended for students 
and to be used with the help of a lec- 
turer, but we consider them very valu- 
able for a lawyer who, in preparing a 
brief, wishes not merely to find cases on 
his own side, but also, first, to know how 
the law of the subject has grown up, and 
what has been said upon it by the 
judges in a few of the best considered 
cases, 
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